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Che Slavern Question, 
OR THE RIGHTS AND THE UNION OF THE STATES. 


If ever this powerful and glorious Union should be broken up, the 
fragments, as they lay scattered around, a powerless prey to the Mon- 
archists of Europe, may seek for the chief cause of the disaster in the 
frequent claims, by the Federal authorities, of powers either not granted 
by the National Constitution, or of a character so doubtful as to forbid 
their exercise. The tendency of power is to forget right, and to disre- 
gard every limitation intended to operate asa restraint. The frequency 
with which usurpations have been successful, in the histories of Nations, 
emboldens those clothed with ‘‘a brief authority” to be regardless of the 
limits prescribed. But it should be remembered that the cases of suc- 
cessful disregard of constitutional limits are generally those of infringe- 
ments upon the rights of ¢ndividuals—of impositions by the strong upon 
the weak. But usurpations by the federal authorities, upon the rights of 
thirty independent and sovereign States must ever meet with a different 


result. Where the rights of sovereignty of so many free and powerful 
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commonwealths are involved, every exercise of the federal power will 
be examined with scrutiny; and, if not warranted by the grant, resisted 
with an energy and an influence which no single individual can ever 
exert. 

It should never be forgotten that the Federal Government, although 
Supreme within its appropriate limits, is nevertheless not a government 
of general, but of limited—of enumerated powers. For every exercise 
of authority it must show an express grant, or that the power was so 
necessary to that expressly granted as to be plainly implied. The claim 
of a doubtful authority is fraught with danger to the public peace, and the 
wilful exercise of a power not granted is an act little short of treason to 
the Union itself. 

The peculiar institutions of the South, and the incessant hostility to 
them, manifested in the North, present frequent occasions for examining 
the distribution of power under our confederated system. These ques- 
tions are of a nature so delicate as to require the utmost prudence and 
forbearance in their decision. Many of them are purely political, and 
these are attended with the greatest danger to the Union, arising from 
the want of a common Umpire to which the contending parties can ap- 
peal with confidence. Others are of a character which admit of solution 
in the Judicial tribunals; and it is natural that the Nation should expect 
much from the Supreme Court of the United States, in the exercise of 
its authority over these questions. Considering the magnitude of the in- 
terests which are occasionally brought under discussion before it, and the 
great dignity of the sovereign parties whose rights are thus involved, there 
is an obvious propriety in the observance, by that Court, of the greatest 
possible respect for the parties, and of the greatest possible delicacy in its 
course of proceeding. On no occasion, should a question of sovereignty 
be unnecessarily discussed and decided by that Court; and under no eir- 
cumstances should it sustain the federal government against the govern- 
ments of the States in an attempt to grasp either a d wht/ul power or a 
power not granted by the States. ts usefuloess must depend upon the 
confidence which the people may have in its attachment to the true 
principles of our system of government. If at any time it should aid 
either the Legislative or the Executive departments of the Federal Gov- 
ernment in an attempt to change the character of the government from 
one of limited to one of general powers—if it should be forgetful of the 
rights of sovereignty which still reside in the States, and render itself 
an instrument of usurpation in the hands of the great central power, its 
influence would soon be gone ; and, great and powerful asthe Court may 
be, its arm would instantly be paralyzed. The Judges who should become 
thus recreant in official duty would be brought to tremble befure the as- 








THE SLAVERY QUESTION. 435 


sembled sovereignties whose rights they had attempted to trample under 
foot. The Judge who is false to the rights of the States is false to the 
Union: and a perverse persistance in an error affecting the happiness of 
the people, the peace of the country, and the stability of the government 
itself, deserves the severest censure. It is a great mistake to suppose 
that the people of this great nation of freemen are destitute of the 
means of vindicating their rights. A faithless, or an incompetent mem- 
ber of the Legislative department is dismissed by the people. A similar 
fate awaits a faithless Judge at the hands of the people’s representatives. 
Unfaithful and ignorant stewards may be degraded and dismissed, but the 
Union shall live forever in the affections of a people enlightened enough 
to understand their rights and brave enough to defend them. 

Without intending to charge upon any of the Judges of that Court a 
want of fidelity to their high trust, justice and patriotism alike require 
that their errors should be held up to public reprobation. Where a Judge 
of the Supreme Court of the United States, either from an erroneous con- 
ception of the nature of the government, or from a careless indiflerence 
to the rights of the States, or from a truculent cringing at the foci-'ool of 
the Central Power, promulgates from his high station, uncalled for by 
the case before him, doctrines at war with the rights of the States, and 
with the safety of the Union, he fixes a stain upon his judicial reputation 
which should be held up to view as a warning to those who may come 
after him. His public acts are public property; and, living or dead, he 
must expect, in this nation of free investigation, that the eye of scrutiny 
shall be upon him—that the voice of truth shall proclaim his errors, and 
that the hand of justice shall write, in imperishable letters upon the wall, 
the withering sentence of ** MENE, MENE, TEKEL, UPHARSIN.” 

No decision of the Supreme Court of the Union has produced more 
evil consequences than that pronounced in the case of Prigg vs. Penn- 
sylvania, reported in 16 Peters 539. It has embarrassed the owners of 
slaves in recovering their property in the free States. It has encouraged 
the abolitionists in their efforts to increase those embarrassments. It has 
offended the dignity and trampled upon the sovereign powers of every 
State in the confederacy. It has impaired public confidence in the tribu- 
nal which could give currency to such dangerous heresies, in a case of 
great simplicity, not in the slightest degree involving the important doc- 
trines so gratuitiously drawn in question. And finally, it has endangered 
the peace and happiness of that great Union of independent States which 
is the Home of Freedom on this Continent and the Beacon Light for all 
the other Nations of the Earth. 

In the Pennsylvania Law Journal, vol.j7, p. 254, the doctrine of Justices 
Story and Wayne, in Prigg vs. Penn’a., is spoken of as “ startling” and 
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“generally denied.” Mr. Clay in his recent speech in support of reso- 
lutions offered by him in the United States Senate, for the purpose of 
adjusting by compromise the difficulties which have arisen out of the 
slave question, thus refers to this unfortunate decision :— 

“ There has been some confusion, and [ think misconception, upon the 
subject, in consequence of a recent decision of the Supreme Court of the 
United States. I think that decision has been entirely misapprehended. 
There is a vast difference between imposing impediments, and affording 
facilities in the way of recovering the fugitive slave. The Supreme Court 
of the United States have only decided thit the laws of impediments are 
unconstitutional. I know, sir, there are some general expressions in the 
opinions to which [ have referred—the case of Maryland and Pennsyl- 
vania—that would seem to import otherwise ; but I think that when you 
come to attentively read the whole opinions pronounced by the Judges, 
and take the trouble that [ have taken to converse with the Judges them- 
selves, you will find that the whole extent of the principle which they 
intended to adopt was, that any laws of impediment enacted by the States 
were laws forbidden by the provision of the Constitution to which I have 
referred, and that the General Government had no right to impose obli- 
gations upon the State officers that were not imposed by the authority 
of their own constitutional laws. Whiy, itis impossible! If the decision 
had been otherwise, it would have been extra judicial. The court had 
no right to decide whether the laws of facility were or were not uncon- 
stitutional. ‘The only question before the court was upon the laws of 
impediment passed by the Legislature of Pennsylvania. If they have 
gone beyond the case before them to decide upon a case not before them, 
the decision is what lawyers call * ob/fer dictum,” and is not binding upon 
that court itself, or upon any other tribunal. I say it is utterly impossi- 
ble for that court with the case before them of the passage of a law bya 
State Legislature, alfording aid and assistance to the owner of the slave 
to get back his property again; it is utterly impossible that that or any 
other tribunal should pronounce the decision that such aid and assistance 
rendered by the authorities of the State under this provision of the Con- 
stitution of the United States was unconstitutional and void. The court 
has vot said so; and even if they had said so, they would have transcend- 
ed their authority, and gone beyond the case which was before them. 

The laws passed by States in order to assist the General Government, 
so far from being laws repugnant to the Constitution, are rather to be re- 
garded as laws carrying out, enforcing, and fulfilling the constitutional du- 
ties which are created by that instrument. Why, sir, as well might it be 
contended that if Congress were to declare war—and no one will doubt 
that the power to declare war is vested exclusively in Congress, and that 
no State has a right to do it—vno one will contend that after the declara- 
tion of war, it would be unconstitutional on the part of any State to lend 
its aid and assistance for the vigorous and effectual prosecution of that 
war. And yet it would be just as wu constitutional to lend their aid toa 
successful and glorious termination of that war in which we might be en- 
gaged, as it would be unconstitutional for them to assist in the perform- 
ance of a high duty, which presents itself to all the States and to all the 
people in all the States. Theo, Mr. President, | think that the whole 
class of legislation, beginning in the northern States, and extending to 
some of the western States, by which obstructions and impediments have 
been thrown in the way of recovery of fugitive slaves, are unconstitution- 
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al, and have originated in a spirit which I trust will correct itself when 
these States come to consider calmly upon the nature of their duty.”’ 

Mr. Clay is undoubtedly correct in declaring the decision, as generally 
understood, erroneous, and in maintaining the true doctrine that * laws 
“passed by the States, in order to assist the General Government, so far 
“from being laws repugnant to the Constitution, are rather to be regard- 
‘ed as laws carrying out, enforcing and fulfilling the Constitutional du- 
“ties which are created by that instrument.” He is also right in declar- 
ing that **the Court had no right” (in the case before it where the ques- 
tion did not arise) to decide whether the laws of facility were or were 
not unconstitutional, and that such decision, if made by the Court, 
“would have been extra judicial.’ It has ever been so regarded in the 
Lancaster District of Pennsyivania, where, notwithstanding the decision 
in Prigg vs. Penn’a., so much of the Pennsylvania statute of 1826 as was 
not in conflict with the rights of the slave-holder under the Constitution and 
laws of the Union, las been constantly entorced until its repeal. The 
authori y of the decision has been confined, as it should be, to the ques- 
tion upon the record—to wit—whether a State could constitutionally pass 
a law to convert the act of recaption of property, by the owner or his 
agent, into the crime of kidnapping. But we think Mr. Clay is in error 
in saying that “the Supreme Court of the United States have only de- 
cided that the laws of impediments are unconstitutional.” It is evident 
that the distinguished Senator, in forming this opinion, has not confined 
himself to the report of the case. He informs us that he has * taken 
the trouble to converse with the Judges themselves; and itis with great 
satisfaction that we infer that the error will not be persisted in. This is 
certainly something gained to the cause of freedom and State rights. — 
But let us see how stands the record. Let the errors be pointed out, 
and let the authors receive their just meed of censure. Let those who 
faithfully stood by the Constitution be also known that they may receive 
the plaudits of a grateful people. 

A brief history of the case is necessary to a proper understanding of 
the subject. In 1826, at the instance of a Committee from the Slate of 
Maryland, an act was passed by the Legislature of Pennsylvania otfer- 
ing facilities for the arrest and surrender of fugitive slaves to their own- 
ers, upon proof of ownership, and giving to the owner, on his application 
to the State authorites, the aid of the process and the services of the offi- 
cers of the State, in effecting such arrest and surrender. At the same 
time a section was inserted providing substantially, that if any person, by 
force shall carry away, or shall by fraud or false pretence seduce, or 
cause to be seduced, or shal] attempt so to take, carry away, or seduce 
any negro or mulatto from any part of the State to any other place what- 
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ever out of the State, with a design and intention of selling and disposing 
of, or of causing to be sold, or of keeping and detaining, or of causing to 
be kept and detained such negro or mulatto, as a slave or servant for life, 
or for any term whatever, every such person, Xc., shall on conviction, 
&c., be deemed guilty of felony, and shall forfeit, at the discretion of the 
Court passing the sentence, a sum not less than 3500, nor more than a 
$1000; and, moreover, shall be sentenced to imprisonment at hard labor 
for a period not less than seven years nor exceeding twenty-one years.” 
Under this section a citizen of Maryland, named Edward Prigg, who was 


=s? 


the agent for the owner of one Margaret Morgan, a fugitive slave, was 
indicted in the Court of Oyer & Terminer of York county fur kidnap- 
ping. The only evidence against him, and the only off nee committed by 
him, as found by a special ve rdict, was that he had seized a fugitive slave 
within the limits of Pennsylvania, under full authority from her master, and 
carried her home to her master, in Maryland, where she was held to labor 
under the laws of that State. Now, to us, it seems plain that this section 
could not apply to such a case, and could not have beea so intended by 
the Legislature who passed it. There was ample scope for its operation 
upon persons who carried off negroes and mulattoes who were not slaves. 
What judgment the Court of original jurisdiction would have pronounced 
on the special verdict cannot be known, as the Court gave judgment 
against the defendant, “ by agreement” of Messrs. Meredith and Nelson, 
his counsel, with Mr. Johnson, the Attorney General of Pennsylvania.— 
The Supreme Court of the State upon writ of Error, “ affirmed pro 
forma the judgment” of the Court below; and the defendant Prigg pros- 
ecuted his writ of error to the Supreme Court of the United States.— 
There is no cause of complaint against the jury, for they found the facts 
according to the truth, and submitted the question of law to the Court. 
There is no serious ground of complaint against the Court of Oyer and 
Terminer, for its judgment was pronounced according fo the agreement 
of the parties. But it is not stated that the judgment of the Supreme 
Court of Pennsylvania was rendered, by agreement of the parties, nor 
ought that court to have rendered such a judgment as was pronounced, 
either by consent or otherwise. It is true that the judgment is stated to 
have been rendered pro forma ; but no such judgment, so seriously and 
so extensively impairing the rights of citizens of other States, so vitally 
affecting the reputation of Pennsylvania for integrity and fidelity to the 
National Constitution, in a case almost too plain for argument, ought to 
have been rendered upon any forms or in any form. It was due to the 
character of the Court, and the State, and to the high purposes of jus- 
tice, that the rights of the slave-holder, in a case so entirely free from dif- 
ficulty or doubt, should have been sustained, at once, by the State Court. 
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Good taste and good faith alike pointed out this as the proper course. 
But this course was not adopted, and the citizen of Maryland was com- 
pelled to seek in the Supreme Court of the United States, that justice 
which had been denied in the State courts. Here an error of an oppo- 
site nature occurred. The only question raised by the record was whether 
the peaceable recaption of a slave, recognized as property by the Constitu- 
tion of the United States, could be converted by an act of State legislation 
into the crime of kidnapping. Clearly the Supreme Court should have 
confined itself to that question. But instead of doing so, some of the 
Judges traveled far out of the record, discussing and deciding some of the 
most delicate and important rights of the States. Such a proceeding 
would have been highly reprehensible in a case where individual rights 
alone were involved. But it was monstrous when applied to questions 
affecting the rights of the great sovereignties composing this confederacy. 
They had no notice, or reason to apprehend that their powers of sover- 
eignty were to be so extensively questioned. 

Mr. Justice Srory delivered * the opinion of the Court ;”’ and, in pro- 
ceeding to do so, says: * We have given them (the questions) our most 
deliberate examination ; and it has become my duty to state the result to 
which we have arrived and the reasoning by which it is supported.”— 
Here, it will be observed that Justice Story announces himself distinctly 
as the organ of the Court—and to give to his reasoning as well as the judg- 
ment pronounced the force of authority, he distinctly claims to be entrust- 
ed not only with the duty of pronouncing the result to which the Court 
had arrived, but of stating the reasoning by which that result or judgment 
is supported. 16 Peters 610. Inthe course of the opinion he states that 
“the natural if not the necessary conclusion is that the national govern- 
ment, in the absence of all positive provisions to the contrary, is bound, 
through its own proper departments, legislative, judicial or executive, as 
the case may require, to carry into effect all the rights and duties imposed 
upon it by the constitution.”’ Against this doctrine we have nothing to 
say. It is doubtless correct. But it does not follow that the States may 
not voluntarily bring their authority to the aid of the general government 
in the enforcement of constitutional rights. But Mr. Justice Story, as 
the organ of the Court, goes much further; after stating that the act of 
Congress of 1793 “ covers the whole ground of the constitution, both as 
to fugitives from justice and fugitive slaves,’’ he adds :— 

« If this be so, then it would seem, upon just principles of construction, 
that the legislation of Congress, if constitutional, must supersede all State 
legislition upon the subject; and, by necessary implication, prohibit tt.— 
For, if Congress have a constitutional power to regulate a particular sub- 


ject, and they do actually regulate it in a given manner, and in a certain 
form, it cannot be that the State legislatures have a right to interfere, and 
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as it were, by way of compliment to the legislation of Congress, to pre- 
scribe additional regulations, and what they may deem aux liary provisions 
for the same purpose. In such a case, the legislation of Congress in what 
it does prescribe, manifestly indicates that it does not intend that there 
shall be any farther legislation to act upon the same snbject matter. Its 
silence, as to what it does not do, is as ¢ rpre ssive of what its intention is as 
the direct provisions made hy it.” 

Here then isa plain repudiation of aut legislation on the subject by the 
States, although such legislation be not in conflict with the legislation of 
Congress, but ‘auxiliary’ to it. And even the * silence” of the national 
legislation is construed to be as expressive in prohibiting State legislation 
on the subject, although * auxiliary,” as its “ direct provisions!” But the 
Judge goes still farther: at page 622, he takes up the question whether the 
power of legislation upon this subject is erclusive in the National Govern- 


y 


ment, or concurrent in the States, until it is exercised by Congress. In 


or 
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our opinion” he adds “ ¢f is exclusive.” At the close of the opinion, he 
proceeds to pronounce “the act of Pennsylvania’ (not nerely the sec- 
tion upon which the indictment was framed, but the WHOLE AcT,) ‘ un- 
constitutional and void.” 

Mr. Justice Wayne, (coming from Georgia, a slave-holding State,) not 
content with the manner in which Judge Story sustained the opinion of 
the Court, delivered a long argument enforcing the same views. In his 
4th position he states distinctly “that the power of legislation by Con- 
gress, upon the provision, 7s exclusive; and that no State can pass any law, 
as a remedy upon the subject whether Congress had or had not legisla- 
ted upon it.”’ 16 Pet. 637. 

Mr. Justice BaLpwin concurred with the Court in reversing the judg- 
ment on the ground that the act of the legislature was unconstitutional, 
inasmuch as the slavery of the person removed was admitted, the remov- 
al could not be kidnapping. But he dissented from the principles laid 
down by the Court as the grounds of their opt won, 16 Pet. 636. Mr. Jus- 
tice Wayne, however, states in his opinion, that Judge Baldwin concurs 


hy 1 , ! j a . 
CAISL wlion h, i onaoress be necessary, the right 1o levis- 


in opinion that * 7 
late is exclusively in Congress.” 

Mr. Justice M’Leran, not satisfied with the able argument of Judge 
Story, enforces the same doctrine also in a long opinion in which, inter 
alia, he states that * it is therefore essential to the uniform efficacy of this 
constitutional provision that it should be considered exclusively a federal 
power. Itis initsnature as much so as the power to regulate commerce or 
that of foreign intercourse.” 16 Pet. 662. Justices Carron and M’Kiy- 
LEY were silent on the subject, and it does not appear whether both or 
only one of them concurred in the opinion of the Court as pronounced by 
Mr. Justice Story. It is said that Judge M’Kinley was absent. 
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Amid such a flood of Judicial error it is refreshing to read the powerful 
arguments of Chief Justice Taney and Justices Danien and THompson, 
in opposition to the doctrine so gratuitously promulged as the ground of 
the opinion of the Court. Their dissenting arguments show that the opinion 
of the Court was understood to be that the States had no right to legislate 
on the subject even in aid of the National Government, whether Congress 
legislated on the subject or nol. 

Chief Justice Taney, at page 627, expresses himself thus :— 

*T do not consider this question as necessarily involved in the case before 
us. But, as the question is discussed in the opinion of the Court, and as I 
do not assent either to the doctrine or to the reasoning by which it is 
maintained, I proceed to state very briefly my objections. The opinion 
of the Court maintains that the power over this subject is so exclusively 
vested in Congress that no State, since the adoption of the Constitution, 
can pass ANY law in relation to it. 1n other words, according to the opin- 
ion just delivered, the State authorities are prohibited from interfering for 
the purpose of protecting the right of the master and aiding him in the re- 
covery of his property. I think the States are not prohibited ; and that, 
on the contrary, itis enjoined upon them as a duty to protectand support 
the owner, when he is endeavoring to obtain possession of his property 
found within their respective territories. The language used in the con- 
stitution does not in my judgment justify the construction given to it by 
the Court. It contains no words prohibiting the several States from pass- 
ing laws to enforce this right. They are in express terms forbidden to 
make any laws that shall impair it. But there the prohibition stops. And 
according to the settled rules of construction for all written instruments 
the prohibition being confined to laws injurious to the right, the power to 
pass laws to support and enforce it is necessarily implied. And the 
words of the article which direct that the fugitive ‘*shall be delivered 
up” seem evidently designed to enforce it as a duty upon the people of 
the several States to pass laws to carry into execution, in good faith, the 
compact into which they had solemnly entered with each other. The 
constitution of the U. States, and every article and clause in it, is a part 
of the law of every State of the Union; and is the paramount law. The 
right of the master therefore to seize his fugitive slave is the law of each 
State ; and no State has the power to abrogate or alter it. And why may 
nota State protect a right of property acknowledged by its own para- 
mount law ? Besides, the laws of the different States, in all other cases, 
constantly protect the citizens of other States in their rights of property 
When it is found within their respective territories ; and no one doubts 
their power to do so. And in the absence of any express prohibition, L 
perceive no reason for establishing, by implication, a diferent rule in this 
instance; where, by the national compact this right of property is recog- 
nized as an existing right in every State of the Union.” 

We have only given a portion of the clear and unanswerable argument 
of the venerable Chief Justice. His great ability as a jurist and his tried 
integrity as a man, give to his opinion a weight with the American peo- 
ple which is enjoyed by no man now living. We have always believed, 
and still believe that his opinion, and not the opinion of the Court, as de- 
livered by Judge Story, contains the true exposition of the constitution 
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and is the law of the land. T'hat it will be maintained as such in the end 
ts as certain as the perpetuity of the Union itself. The opposite doctrine 
will be cast out as a dangerous heresy, altogether in conflict with the 
sovereignty of the States, at variance with the whole nature of our con- 
federated government, and destructive of the rights of property which 
the Nation and the States are bound to respect. 

Mr. Justice Tuompson on this subject says :— 

* Legislative provision in this respect is essential for the purpose of 
preserving peace and good order in the community. This legislation I 
think belongs more appropriately to Congress than to the States for the 
purpose of having the regulation unitorm throughout the United States, 
as the transportation of the slave may be through several States; but 
there is nothing in the subject matter that renders State legislation unfit. 
It is no objection to the right of the States to pass laws on the subject 
that there is no power any where given to compel them to do it. Neith- 
er is there to compel Congress to pass any law on the subject. The 
legislation must be voluntary in both, and governed by a sense of duty.— 
But I cannot concur in that part of the opinion of the Court which asserts 
that the power of legislation by Congress is exclusive, and that no State 
can pass any law to carry into effect the constitutional provision on this 
subject; although Congress had passed no law in relation to it.”’ 

Mr. Justice Danie, expressed his opinion in favor of that rule ot ac- 
tion, on the part of the Court, which involves no rights or questions nol 
necessary to be considered; but leaves these for adjudication where and 
when only they shall he prese nied directly and unavoidably and when sur- 
rounded with every circumstance which can best illustrate their character. 
After citing several cases to illustrate his positions, he proceeded :— 


+ Here then are recognitions repeated and explicit of the propriety, utility 
and regularity of State action, in reference to powers contfessedly vested 
in the general government, so long as the latter remains passive or shall 
embrace within its own action only a portion of its powers, and that por- 
tion not comprised in the proceedings of a State Government and so long 
as the States shall neither conflict with the measures of the Federal Gov- 
ernment nor contravene its policy. From these recognitions it must fol- 
low by necessary consequence that powers vested in the federal govern- 
ment which are compatible with the modes of execution just adverted 
to, cannot be essentially and originally, nor practically, exclusive powers ; 
for whatever is exclusive utterly forbids all partition or association. I 
hold then that the States can establish proceedings which are in their 
nature calculated to secure the rights of the slave-holder guaranteed to 
him by the Constitution; as I shall attempt to show that those rights can 
never be so perfectly secured as when the States shall, in good faith, ex- 
ert their authority to assist in effecting the guarantee given by the con- 
stitution. 16 Peters 656. He turther declared that “the doctrines 
affirmed by the majovity of the Court’ were in his view “ not warranted 
by the constitution, nor by the interpretation heretofore given to that in- 
strument,” and the assertion thereot, he added, ** seemed not to have 
been necessarily involved in the case.” 16 Pet. 658. 

Here then we have it from the official report of the case that the ma- 
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jority of the Court did affirm that the powers in question were vested ex- 
clusively in Congress, and that the States had no right to legislate on the 
subject, even in aid of the General Government! We have it also, from 
the record, that this doctrine was understood by the minority to be so af- 
firmed by the majority, and, for that cause, the Chief Justice, and Justices 
Thompson and Daniel placed their opinions on record dissenting from 
that doctrine, although they fully concurred in the judgment of the Court 
that the recaption of a fugitive slave by the owner could not be made 
criminal by State legislation. We have it also, from the record, that a 
majority of the Court held that the Federal Government was bound to 
carry into execution its own laws on the subject, by means of its own 
officers, executive and judicial, and that the State officers could not be 
required to accept jurisdiction under the act of Congress against the will 
of the legislative power of the States. Is it surprising, after this announce- 
ment from the Supreme Federal Judicatory, that the States should re- 
peal the statutes which had been thus declared to be unconstitutional ? 
Does any one in his senses suppose that surrendering fugitive slaves to 
the bondage of their masters is an employment so agreeable to the peo- 
ple of the free States that they would force their services in this respect 
upon their fellow-citizens of the slave-holding States? And if the legisla- 
tive power of the States is not to be confided in on questions of this nature 
what reason is there for entrusting their judicial power with their solu- 
tion? Was it any thing more than a rational mind might have anticipated, 
after the siagular but unauthorized doctrine maintained by the Court in 
Prigg vs. Pennsylvania? The doctrine of that decision is utterly at vari- 
ance with the limitations of power prescribed by the constitution, and at 
war not only with true liberty, but with the whole spirit of our federal 
system of government; and its promulgation, when not necessary to the 
decision of the case before the Court, was disrespectful to the dignity of 
the States as independent sovereignties. An invasion of State rights in 
acase where their interests were also concerned, would have justified the 
most strenuous resistance known to the constitution. But, in the instance 
before us, while the rig/its of the free States were violated, the 7m/erests 
of the slave States were alone impaired; for, without the aid of State 
legislation and State authority, the recovery of fugitive slaves is next to 
impossible. The most effectual method, therefore, of exhibiting the folly 
of the views entertained by a majority of the Court, was to carry out 
voluntarily the absurd doctrine of the Court, and let the public, and par- 
ticularly those concerned, have a specimen of its practical operation.— 
This has been done. State legislation has been repealed, and State au- 
thority withdrawn. The result is as was anticipated: almost an entire 
abrogation of so much of the constitution as requires the delivery of fugitive 


slaves. The erroneous doctrine of the majority of the Court is now uni- 
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versally understood and as universally condemned. Let it be repudiated 
by the Court itself, on the first suitable opportunity; and let the States 
renew their efforts to have the constitutional compact executed in good 
faith. It is by respecting the rights of the States that we may hope to 
render our Union perpetual. 

But the Union is not in danger. The descendants of those who estab- 
lished it know how to preserve it. Millions of enlightened and brave free- 
men stand ready to defend it with their lives and their fortunes. Public 
servants may prove unfaithful, but they will be degraded and dismiss- 
ed. Misguided fanatics may seek to rob one class for the fancied 
advantage of another, but they will receive the doom of the highway- 
man who, under the false pretence of justice, robs one portion of commu- 
nity to give to another. Hot headed chivalry may delight in gasconade 
about disunion; but, when it dares to proceed to action, the rebels will be 
overpowered and scourged into obedience to the law by the strong arms 
of the true-hearted citizen soldiery of the country; and the ring leaders, 
instead of accomplishing their ambitious purposes, shall meet the fate of 
traitors, leaving behind them the festering infamy which still clings around 


the names of Aaron Burr and Benedict Arnold. 


SUPREME COURT OF THE UNITED STATES. 

The case of Isaac Roach, Treasurer of the Mint of the United States, 
plaintiff in Error vs. The County of Philadelphia, has been decided by 
the Supreme Court of the United States. A writ of Error bad been ta- 
ken to the Supreme Court of Pennsylvania. By the decision of that 
Court the lot on which is erected the Mint of the United States was held 
liable to taxation for county purposes under State laws. The State of 
Pennsylvania had never relinquished her right of taxation, nor had she 
given her consent to the purchase of the ground by the United States.— 
The Supreme Court of the United States affirmed the judgment of the 
State Court, thereby sustaining the right of the State to impose taxes 
upon the property, notwithstanding that it belonged to the United States. 

We have perused with much gratification the argument of Bens amin 
H. Brewster, Esq., in favor of the defendant in Error, in the Supreme 
Court of the Union. It displays great depth of research, and is fully im- 
bued with the true spirit of our confederated system of government. It 
proves that the author is not only a sound constitutional lawyer but that 
he is a powerful champion on whom the State might safely rely in the 
hour of trial for the vindication of her rights of sovereignty. The sound 
legal abilities of Mr. Brewster, and the thrilling eloquence with which he 
enchains the attention of his audience, place him in the front ranks of 


of Pennsylvania’s most gifted sons. 





—_—_ & ae 





DISTRICT COURT OF ALLEGHENY COUNTY. 445 


In the District Court of Alleghenn County. 
MATTHEW MOILLE & CO. ws. HAYS & BLACK. 


Before Hon. Hopewell Hepburn, President Judge. 


1. Upon the purchaser’s insolvency, an unpaid seller of goods has a right 
to stop them in the hands of any middleman or carrier, at any time before they 
reach their final destination or come into the purchaser’s possession as oWner, 

2. This right is net defeated by the goods being intercepted and marks 

hanged by an agent unless it were done for the purpose of taking possession 
under authority and on behalf of the purchaser as owner. 

3. A delivery of the goods to a drayman, or other person, for the pur- 
pose of being taken to a transportation office and then shipped to the purchaser 
is not such a delivery as will prevent the right of stoppage in transitu. 

4. The seller’s right of stoppage in transitu is not defeated by a seizure ot 
the goods while in transit under writs of foreign attachment issued by other 
creditors against the purchaser. 

5. The purchaser’s notes given for the price of the goods, need not be 
tendered back before stopping the goods on account of his insolvency. 

6. Where the carrier holds the goods for the attaching creditors and his 
wn claim for freight is paid by the plaintiff in 1eplevin before the execution 
of the writ, the action will not be defeated on the ground that the freight was 


not paid before the writ was issued. 

This was an action of Replevin, brought to recover 
possession of a lot of merchandise in the hands of de- 
fendants, agents of D. Leech & Co’s. transportation line. 

In the spring of 1847, Jesse Rhodes, being engaged in 
merchandising, at Massilon and Uhriesville, Ohio, sent 
his agent, Absalom Baker, to Philadelphia to purchase 
goods. Purchases from different houses in Philadelphia, 
to the amount of several thousand dollars, on a credit of 
six months, were made by Baker, as agent for Rhodes, 
whose notes were given. 

The goods were directed to Jesse Rhodes, Massillon 
and Uhriesville, were collected by the drayman of At- 
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wood & Cormany, to whom a memorandum for that pur- 
pose was given by Baker, and being delivered by the 
drayman at the transportation office of D. Leech & Co., 
were shipped by them, in the name of Atwood & Co., 
to Bagely & Smith, Pittsburg. 

After the goods were shipped, Rhodes was discovered 
to be insolvent. One of the firm of Ludwig, Kneedler 
& Co., from whom a bill had been purchased, being 
about to follow and stop their goods, it was agreed be- 
tween him and Baker, that he (Baker) should follow and 
stop the goods and hold possession until security should 
be given by Rhodes, and on his failure to give security, 
Ludwig, Kneedler & Co’s. goods should be sent back to 
them. All the goods were stopped at Hollidaysburg, and 
the marks changed by Baker, the name of Rhodes and 
the direction on the boxes being erased, and a private 
mark, called a diamond letter, substituted. The goods 
were then forwarded to Pittsburg, by D. Leech & Co., 
with a memorandum on the manifest, to the care of 8. 
A. Wheeler & Co., Akron. It was in evidence that Ak- 
ron Was a point of intersection with the Ohio canal, on 
the usual route of transporting goods from Pittsburg to 
Massillon and Uhriesville. 

Upon the arrival of the goods at Pittsburg and while 
yetin the hands of defendants, agent of D. Leech & 
Co’s. line, they were seized under writs of Foreign at- 
tachment, issued by certain New York creditors of 
Rhodes. They were then replevied by the Philadelphia 
merchants from whom they had been purchased. 

Magraw & McKnight, Shaler & Stanton, for Plaintiffs. 

Williams & Kuhn, for Defendants. 

Heppsurn J. This is anaction of replevin brought by 
Moille & Co., against Robert S. Hays and George Black, 
to recover the possession of certain boxes of merchan- 
dize in the possession of the defendants. It appears from 
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the evidence that the defendants are mere stakeholders, 
being the agents of the forwarding house of D. Leech 
& Co., of this city, and have probably no interest in the 
questions on trial. The controversy arising between the 
plaintiffs, merchants residing in Philadelphia, who sold 
the goods in question to Jesse Rhodes of Massillon, Ohio ; 
and certain New York Creditors of the said Rhodes, who 
have issued Foreign attachments against him, and attach- 
ed the goods in the hands of Hays and Black; summon- 
ing them as Garnishees. The right of these respective 
claimants it will become our duty to determine. 

The plaintiffs, it is conceded, were the original owners 
of the merchandize in question. 

In May 1847, Jesse Rhodes sent his agent Absalom Ba- 
ker, to Philadelphia, to buy goods on Rhodes’ account.— 
He did so to the amount of some thousands of dollars, 
and gave them Jesse Rhodes’ note at six months for the 
amount of the invoice. The goods were packed and di- 
rected to Jesse Rhodes, Massillon, Ohio. Thus marked, 
the goods according to the usual course of business in 
this respect, were collected at one store or by one of the 
persons who had sold goods to the purchaser, and by them 
delivered to the transportation office to be forwarded to 
Pittsburgh. This service was performed by Atwood & 
Co., no doubt under the order and directions of Mr. Ba- 
ker, the agent of Rhodes. Atwood & Co. then shipped 
the goods by D. Leech & Co’s. line to Bagely & Smith, a 
forwarding and commission house of this city. 

After these goods had left Pittsburg, it appears that a 
portion of other purchases made by Baker were attached 
at Philadelphia in the hands of J. Brown & Co., by cer- 
tain New York creditors of Rhodes, and it seems to have 
been apprehended by some who had sold to Rhodes, that 
the residue of the goods would be attached in this city. 
Hence Ludwig, Kneedler & Co., were about to send a 
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member of their firm to arrest their goods in Hollidays- 
burg. They agreed, however, with Baker, the agent; 
that he should go forward and stop the goods at that place 
and not deliver them to Rhodes until he gave good secu- 
rity for the amount of their bill. If he failed to do so the 
goods were to be returned to them in Philadelphia. 

The plaintiffs were no parties to this arrangement.— 
But Baker proceeded to Hollidaysburg and there (by or- 
der of the carriers, Harris and Leech, it is said on the 





manifest,) stopped the goods, erased the marks upon the 
boxes of those now in question, and re-marked them with 
a private mark, without any direction. But on the boat’s 
manifest they were directed to be forwarded to the care 
of S. A. Wheeler, Akron, Ohio; which it appears is on 
the usual route of canal transportation to Massillon and 
Uhnriesville. The goods being so marked arrived in Pitts- 
burg, and were attached by Wood and Sheldon, and other | 
creditors of Rhodes, and were replevied by Moille & Co., 

the vendors. The question is who shall hold the goods, 


: 
; 


Hi 
: 


the vendors or the attaching creditors 7? 

The plaintiffs contend, that after the sale and shipment 
of these goods to Rhodes, and before he had received 
them, it was ascertained that he was insolvent, and that 


“e 
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consequently, they had the right to pursue and retake the 


goods at any time before they came to the actual or con- 


structive possession of Rhodes, the vendee. When a 
vendor sells goods on credit to another, he has a right to 
resume the possession of the goods, while they are in the 
hands of a carrier or middleman, in their transit to the 
consignee, or vendee, and betore they arrive into his ac- 
tual possession, or to the destination which he has ap- 


i i 
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pointed for them, on his becoming bankrupt or insolvent. 
This the law calls the right of stoppage in transitu, and it 
can only be exercised as between the vendor and vendee, 
and as the property is vested in the vendee by the con- 
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tract of sale it can only be revested in the vendor, during 
its transit to the vendee, under the existence of the above 
circumstances. 2 Kent’s Com. 540, Story on Sales 257, 
Smith Mereantile Law 547. 

The insolvency of the vendee, Rhodes, is the ground- 
work of the plaintiffs claim, and this is a fact for your de- 
cision. Was Rhodes insolvent when these goods were re- 
plevied by the plaintiffs? It is not necessary to prove 
insolvency that he should have been declared a bankrupt 


or insolvent by a judicial tribunal, nor that he should have 


made an assignment of his property. If the fact exist, no 
matter how proved, if sufficiently and satisfactorily proved, 
the law requires no more. Story on Sales 270. You have 
the testimony of Baker that Rhodes was indebted some 
$60,000, and that his assets were but $26,000, and that 
his creditors were watching for these goods on the line of 
transportation, and actually attached them before they 
reached Ohio, for debts which he was not able to pay— 
sufficient to satisfy you, I presume, of Rhodes’ entire in- 
solvency. The fact however is for you to determine. 

The next question is, had the transit of these goods 
been determined before they were replevied 7 

The transitus of the goods, and consequently the right 
of stoppage is determined by actual delivery to the vendee 
or by circumstances which are equivalent to actual de- 
livery. 2 Kent’s Com. 543, cases cited. It is not how- 
ever every constructive delivery that will destroy the right 
in question. The delivery to a carrier or packer to and 
for the use of the vendee or to a wharfinger is a construc- 
tive delivery to the vendee, but it is not sufficient to de- 
feat the right, even though the carrier be appointed by 
the vendee. 2 Kent’s Com. 545. It will continue until 
the place of delivery be in fact the end of the journey of 
the goods and they have arrived to the possession or un- 

VoL. 1x.—No. 25. 
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der the direction of the vendee himself. It is also settled 
that the transitus is at an end if the goods have arrived at 
an intermediate place, where they are to remain stationa- 
ry, under the orders of the vendee, and until by his diree- 
tions they are again put in motion for some new and ulte- 
rior destination. They are however to be deemed in 
transitus as long as they remain in possession of the car- 
rier as such, even though such carrier may have been 
appointed by the consignee himself, and also while they 
are in any place of deposit connected with the transmis- 


sion and delivery of them, and until they arrive at the ac- 


tual or constructive possession of the consignee. Smith’s 
Mercantile Law 552, Story on Sales, sec. 335, 336, 337. 

The cases upon the subject of constructive delivery 
abound in refined and subtle distinctions. Chancellor 
Kent seems to be of the opinion that a solvent for the 
difficulty may be found in this rule: “ That if the delive- 
ry to a carrier or agent of the vendee be for the purpose 
of conveyance to the vendee, the right of stoppage con- 
tinues, notwithstanding such a constructive delivery to 
the vendee ; but if the goods be delivered to the carrier 
or the agent for safe custody or for disposal on the part 
of the vendee, and the middleman is by assent converted 
into a special agent for the buyer, the transit or passage 
of the goods terminates, and with it the right of stop- 
page.” 2 Kent’s Com. 545. The rule no doubt is en- 
tirely correct, with the exception of the case of goods 
delivered on board a ship belonging to or chartered by the 
vendee, which in effect, is a delivery to the vendee him- 
self. Bolin vs. Hoffnagle, 1 Rawle R. 9. 

The goods in question had not arrived at the end of 
their journey, neither had they arrived at the possession 
or actual control of the vendee. But the defendants con- 
tend, “that the delivery of the goods to Atwood & Com- 
pany, upon the order of Baker, and their shipment by 
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Atwood & Co., under his instructions, was such a delive- 
ry to the vendee as excludes any right of stoppage in 
transitu on the part of the vendor.” But tor what pur- 
pose were the goods delivered to Atwood & Co? Was it 
for safe keeping or disposal ? Certainly for neither. Then, 
was it for transportation to the vendee? The testimony 
shows that they merely collected them for transportation, 
and the fact that they were immediately transmitted on 
their way to Ohio, is satisfactory, that they were deliver- 
ed for no other purpose, that they were still in transitu, 
and that the right of stoppage was not at an end. 

Was the interception of the goods at Hollidaysburg by 
Baker, taking possession of them, and re-marking them, 
such a change of their destination by the assent of the 
vendee, as to arrest the transitus and operate as i com- 
plete delivery of the goods to him? 

Doubtless if the vendee himself had intercepted the 
goods at that or any other point, and taken the actual 
possession of them, as owner, the transitus would have 
been at an end, and in like manner, if his authorized agent 
had taken possession on his account, for the same purpose, 
it would have the same effect. But what authority had 
Baker to intercept the goods on Rhodes’ account at that 
place? According to his own testimony he did it as the 
agent of certain creditors of Rhodes, and for their benefit, 
so that in fact it may have been an exercise of the right of 
stoppage in transitu, by the vendors, though I do not per- 
ceive that he made much effort for the protection of those 
by whose orders the stoppage was made. 

The circumstance that he erased Rhodes’ name, and 
still forwarded the goods to Akron on their way to Mas- 
sillon, appears to evince a desire to get them safely on 
their passage, and rather to facilitate than to intercept 
their transmission to their original destination,—certainly 
Wheeler was not the owner, as Rhodes himself was in 
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Pittsburg on the arrival of the goods, endeavoring to ob- 
tain their liberation. 

In Story on Sales, sec. 336, it is said if the agent hold 
them for the purpose of transmission to the vendee, the 





vendor’s right of stoppage exists. Andin Whitehead vs. 
Anderson, 9 Meeson and Welsby 534, Parke, Baron, ob- 
serves: The law is clearly settled that the unpaid vendor 
has a right to retake the goods before they have arrived 
at the destination originally contemplated by the purcha- 
ser, unless in the meantime they have come into the ac- 
tual or constructive possession of the vendee. A case of 
constructive possession is where the carrier enters ex- 
pressly or by implication into a new agreement distinct 
from the original contract for carriage, to hold the goods 
for the consignee as his agent, not for the purpose of ex- 
pediting them to the place of original destination, pursu- 
ant to that contract, but in a new character for the purpose 
of custody on his account and subject to some new and 
further order to be given to him. It appears to us very 
doubtful whether the act of making, or taking samples, 
or the like, without any removal from the possession of 
the carrier, as though with the intention of taking posses- 


sion, would amount to a constructive possession, unless 
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accompanied with such circumstances as to denote that 
the carrier was intended to keepand assented to keep the 
goods in the character of an agent for custody. 9 M. & 
W.. 534.) This case is cited with approval in Donath vs. 
Broomhead, 7 Barr 304, by Judge Rogers. I see nothing, 
therefore, in the transaction to put an end to the transitus 
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at that point. 
It is also contended that if the goods were consigned to 


Pittsburg, where they were to be subject to the order of 
the vendee, as to their further transportation, their transi- 
tus was ended on their arrival at this point. 

If the facts were so the law is correctly stated. The 


a= 





























DISTRICT COURT OF ALLEGHENY COUNTY. 453 


goods would then have arrived at the end of their jour- 
ney. But they were consigned to Bagely & Smith, and 
never reached their possession, but were arrested in the 
hands of the defendants, agents of Leech & Co., the first 
carriers. Neither is it certain that if they had been deliv- 
ered to Bagely & Smith, they were to be retained for 
further orders from the consignee or the person to whom 
directed. It is the duty of the forwarding house to expe- 
dite goods to their place of destination, and they would 
fail in that duty if they did not as soon as practicable send 
them as directed, without delay for any further order than 
that found in their manifest, or the directions on the goods 
themselves. 

Nor do I think that the defendants’ first point, the seiz- 
ure under Writs of foreign attachment, presents any difhi- 
culty in the way of the plaintiff’s recovery. The credit- 
ors of the consignee can obtain no greater right over the 
goods than the consignee himself had when the attachment 
was served ; the right of stoppage in transitu is not defeat- 
ed by the goods being attached by process of foreign at- 
tachment, any more than by the right of a carrier to re- 
tain for general balance. 1 Campb. 248. 3 'T. R. 464. 3 
B. & P. 42. 15 Wend. 137. 17 Wend. 504. 23 Wend. 611. 
8 Pick. 198. 

The act of the 3d April, 1799, Dunlop 85, perhaps, oe- 
casions greater difficulty. But the object of that act was 
to prevent delay, and to protect the officers of the law 
from vexatious and protracted litigation, and not to de- 
prive a third person of a valuable right, and as far as L 
have been informed has not been extended to cases of for- 
eign attachment. The case in 1 Miles Rep., is an author- 
ity in support of this position. 

The object of foreign attachment is to compel the ap- 
pearance of the defendant, and for that purpose he is at- 
tached by his goods and chattles, &e. This is not such 
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an absolute seizure of the goods as will prevent the issue 
of'a replevin for the same goods, particularly so when the 
plaintif¥in replevin is a merchant claiming the goods un- 
der his right of stoppage intransitu. The authorities are 
full that this right is superior to that of attaching creditors 
and I think the right may be enforced by replevin. 

The defendants also contend that they had a lien for 


freight, which should have ! 


een paid or tendered, before 
this suit can be maintained. 

The carriers had a lien, and were entitled to payment 
of their treieht before the woods could be taken from their 
possession. But this does not prevent the claim of the 
vendor as against the vendee, and in fact the freight was 
paid before the actual seizure of the goods, and before 
they were removed from the defendant's possession. This 
would appear, then, rather asa question of costs, than 
one affecting the result of the case between the real con- 
tending parties, and Tam disposed to think that this mat- 
ter is not put in issue by the pleadings. At all events, 
that the parties may have an opportunity of determining 
the merits of the case, and as the point is now unimpor- 
tant tothe litigant parties, it is answered in the negative. 
The purchaser’s notes given for the price of the goods 
need not be tendered back before stopping in transitu.— 
Smith’s Mere. Law 550. 2 Meeson & Welby 374. Abbott 
on shipping 498. 9 Mass. Rep. 72. 

The plaintiily’ seveath point is therefore answered in the 
negative. 

Upon the whole ease then, Lam of the opinion that the 
plaintiffs ore entitled to : verdiet. 

Verdict for the 
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Supreme Court of Pennsnlvania, December 18, 1849. 
GAS COMPANY vs. NORTHERN LIBERTIES. 


1. How far a city, Borough or District Corporation may regulate the dime 
in Which a Gas Company may, under its charter, open and dig up the paved 
streets for the purpose ot lay Ing gas pipes. 

9. Such regulations must be reasonable and for the common benefit, not in 


restraint of trade, nor imposing a burden without an apparent benefit. 


An ordinance prohibiting a Gas Company, Jetween lst December and 1st 
Ma from opening or digging up any paved streets, within the in orporated 
distri { » purpose of lay g gus mains along the same, provided it shall 
not be construed to prevent the introduction of gas into premises fronting on 

streets in Which the gas mains have been laid, is reasouable aud valid. 
1. An ¢ i | 1g { urpo ‘ t 
g the gas into pre mises on the opp site side of the street to that en 

which the gas mains are laid, is unreasonable and invalid. 


» The Court will take notice of the regular course of the seasons; and what 


is a reasonable and necessary regulation isa question for the Court to decide. 


Rocers, J. By the 11th section of the act of the 16th 
March, 1819, incorporating ‘The Commissioners and In- 
habitants of the Incorporated Distriet of the Northern 
Liberties,” the board of commissioners, elected by the 
inhabitants of the district, are empowered ‘ to make, or- 
dain, constitute, and establish such and so many laws, or- 
dinances, and regulations, as shall be necessary for the 
governing of the district and the welfare thereof,” and 
by the 16th, 17th and L&th sections they are invested with 
full jurisdiction over the streets and highways of the dis- 
trict. 

With this full and plenary power granted to them, to be 
exercised for the benefit and welfare of the inhabitants, 
it will not admit of question, a general authority is con- 
ferred to prevent the opening and digging up paved streets 
in the district, except in the manner, and at times, to be 
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prescribed by them, and that a general ordinance, such as 
the one in question, would be valid, as well against the 
Gas Company, who stand in the same category as inhabi- 
tants, as against any other person or persons whatever.— 
The ordinance, which is for a limited time merely, is a 
regulation, and nota restraint of trade, as is clearly shown 
by all the cases cited. Nay, it may be absolutely ne- 
nessary to prevent an obstruction or stoppage tothe trade 
of the district, of which the public, as the inhabitants or 
others having commercial relations with them, would have 
a just right to complain. If then, this be an undoubted 
authority expressly granted to the corporation, for the 
purpose stated, it remains to inquire, whether this power 
is restrained, altered, or impaired by subsequent legisla- 
tive enactment. The plaintiff in error contends, that the 
ordinance conflicts with the 8th section of the charter of 
incorporation of the Gas Company, which provides “ that 
the trustees thereof shali have the management of’ all the 
affairs of the company, and it shall be their duty to con- 
struct and maintain suitable works for the manufacture of 
carburetted hydrogen gas, from bituminous coal and other 
substances, for the purpose of public and private illumi- 
nations ; and whenever applications in writing shall be 
made by the owners or occupiers of property upon any 
street or parts of streets within the district of the North- 
ern Liberties, or dividing the same from any adjoining 
district, the amount of which, in the judgment of the said 
trustees shall be sufficient to yield a net profit to the com- 
pany equal to six per cent. interest upon the expense of 
conveying and distributing the same, they shall cause to 
be laid pipes along such street and streets or part of such 
street or streets, for the purpose of lighting the same, 
provided that whenever the public highways of the said 
district are broken up and disturbed by means of the in- 
troduction of the pipes for the distribution of gas, the 
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same shall, as soon as practicable, be repaired by the 
trustees at their own cost and expense, under the direc- 
tions of the superintendent of highways, or other agent 
appointed by the commissioners of the said district.” It 
is contended this section overrides and annuls the general 
power given to the municipality for the regulation of 
streets and highways, so far as regards the laying the 
pipes for the distribution of gas. But we do not so under- 
stand the charter of the gas company. There is nothing, 
that we can perceive, inconsistent in the powers claimed 
by both. It is conceded, that the district cannot, on the 
ground of the public welfare, pass an ordinance, which 
conflicts with, adds to, or controls the provisions of the 
charter granted to the Gas Company; and no person 
doubts the power of the legislature to restrain, or alter, 
as they may deem proper, the provisions of their charter. 
But where, in a subsequent act, in favor of a private cor- 
poration, it is sought to control the general powers before 
granted to a public corporation, the intention of the legis- 
lature ought distinctly to appear. Any ambiguity in the 
grant must be construed against them, and in favor of the 
public. The rule of construction, in all such cases, is 
that any ambiguity in the charter of the company, must 
operate against the corporation and in favor of the public. 
2 B. & Ad. 793. 2M. & G. 196. 11 Peters 548. 4 Bing- 
ham 452. 11 East 685. 6 Peters 738. 1 Am. Law Jour. 
362. ‘It would present a singular spectacle,” says Chief 
Justice Taney, in 11 Peters 545, “if while the courts in 
England are restraining within the strictest limits the 
spirit of monopoly, and exclusive privileges in the nature 
of monopolies, and confining corporations to the privi- 
leges given them in their charter, the courts in this coun- 
try should be found enlarging their privileges by implica- 
tion, and construing a statute more unfavorably to the 
public and the rights of the community, than would be 
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done in a like case in an English court of justice.” The 
rule is, as is said, in the ‘Trenton Water Power Company, 
6 Penn. Law Jour. 32, that private corporations take their 
franchises subject to the rights of individuals and commu- 
nities, and the strong presumption of the law is always 
against unconditional adverse privileges. The right of a 
private corporation to break up the public highways of a 
municipality in the exereise of a franchise conferred upon 
them by an act of assembly, is necessarily subject to the 
reasonable municipal regulations of the district, enacted 
for the common good of all its inhabitants, unless speeially 
excluded by the act conferring the right. That there is in 
the charter of the Gas Company a direct express restric- 
tion, or exclusion, will not be pretended, nor is there a 
necessary inplication, that we perceive, to that eflect.— 
The powers of both are inliarnony with each other; cer- 
tainly, not necessarily repugnant. The Gas Company 
cannot complain if the ordinance ts found to be a reason- 
able exercise of the right vested in the municipality. At 
common law, (here the power is expressly given,) corpo- 
rations have power to make by-laws for the general good 
of the corporation. They must, however, be reasonable 
and for the common benefit, not in restraint of trade, nor 
imposing a burden without an apparent benefit. The 
ordinance here, as has been before remarked, is a regula- 
tion as to time, and nota restraint of trade; it neither 
conflicts with the expression nor the presumptions of the 
charter of the Gas Company. Is the regulation reasonable 
and necessary, is the only question, and this is a question 
for the court. 16 Pick. 127,Goddard’s case. In our opinion 
itis both reasonable and necessary. The ordinance prohib- 
its the Gas Company (placed in the same category as an 
individual) or any other person or persons, between the 
first day of December, in any year, and the first day of 
March following, from opening or digging up any paved 




















SUPREME COURT OF PENN’A. 459 


street within the incorporated district of the Northern 
Liberties, for the purpose of laying gas mains or pipes 
along the same: provided, nothing therein contained shall 
be construed to prevent the introduction of gas into prem- 
ises fronting on streets in which the gas mains have been 
laid. The object of the ordinance, as I understand, is to 
prevent the breaking up of paved streets, where there 
are no mains for the purpose of introducing gas. It is 
expressly provided this may be done where the premises 
front on the streets where the eas mains have been laid. 
We are bound to notice the reeular course of the seasons, 
and itis well known that from the prevalence of frost, and 
the inclemency of the weather, within the period desig- 
nated, nothine could be more Inconvenient or a greater 
obstruction to trade, than breaking paved streets in the 
district which cannot be repaired in ordinary time, nor ex- 
cept at a serious expense and trouble. We have, it is 
true, pleasant weather at that time, sometimes, but it sel- 
dom occurs, and its continuance is most uncertain; it 
would be unwise to base the law on exceptions rather 
than general rales. The inconveniences suggested on 
the argument, are more imaginary than real, for but little 
inconvenience can arise to the owners of property from a 
short delay, certainly nothing in comparison to the injury 
Which results from disturbing the streets in that inclement 
season ; and this for the sole purpose of supplying one or 
more of the inhabitants with @as. Nor is this suegestion 
entitled to much favor when we reflect that if deprived of 
its use, it is because they have not thought proper to ap- 
ply in proper time. Ifa case of emergency should arise, 
and it is difficult to imagine how it ean, by a proper ap- 
plication to the board, permission may be obtained for that 
special purpose. 'The ordinance seems to be framed with 
a proper regard to the company, and the welfare of the 
public. 
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Although it does not form part of the case stated, we 
have been requested by both parties to give the opinion 
of the court, on the 3d section of the same ordinance, 
which prohibits the Gas Company, or any person or per- 
sons, to dig up any paved street within the distriet, in or- 
der to introduce the gas into any premises on the opposite 
side of the street to that on which the gas mains are laid, 
without permission from the board. The effect of the or- 
dinance is, to compel the company to construct two mains 
one on each side of the street, instead of one, thereby ma- 
terially increasing the expense to the company, and con- 
sequently enhancing the price of the gas to the inhabitants 
of the district. This we think an unreasonable exercise 
of authority, and consequently not within the power of 
the board. A by-law must be reasonable, and for the com- 
mon benefit, it must not be in restraint of trade, nor ought 
it to impose a burden without an apparent benefit. 10 
Wend. 95, Village of Buffalo vs. Webster; 7 Paige 261, 
The Mayor of Hudson vs. Thorne ; 14 Wend. 87, Stokes 
vs. City of New York; Willes, 388. 

Judgment affirmed. 

E. 8. Miller and T. Sergeant for plaintiff in Error. 

Brightly for defendant in Error. 


New Dork Court of Chancery. 
WINDT AND OTHERS os. THE GERMAN REFORMED CHURCH. 


S. C. 4 Sand. C. R. 471. 


1. The sepulture of friends and relatives in a cemetery belonging to a reli- 
gious society, confers no right or title upon the survivors, and they cannot pre- 
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vent the sale of such cemetery by the corporation and the removal of the in- 
terred remains, where such removal is in other respects conducted according to 
law. 

2. The payment of fees and charges to the corporation or its officers, upon 
intermeuts, gives no title to the land occupied by the body interred. The pay- 
ment confers the privilege of sepulture for the body in the mode used and 
permitted by the corporation; the right to have the same remain undisturbed 
as long as shall be required for the entire decomposition of such remains, pro- 
vided the cemetery shall so long continue to be used as such; and the right, 
in case the cemetery shall be sold for secular purposes, to have such remains 
removed and properly deposited in a new place of sepulture. 

3. The conveyance of vaults or burying lots in a cemetery by a religious in 
corporation, confers a perfect right of property on the grantee, independent of 
any use of the same for sepulture. 

Dec. 23, 1846; Jan'ry 8, 1847 

The bill was filed in December, 1846, by John Windt, 
and several other persons claiming under similar rights, 
and a temporary injunction issued, (with an order to show 
cause,) restraining the defendants from removing the re- 
mains of the dead, from the cemetery formerly owned by 
them in Twelfth street, near University Place in the city 
otf New York. 

The case made by the bill, was this. The defendants, 
a religious incorporation, bought the ground in question 
in 1823, and devoted it to the purpose of a cemetery for 
their church and for the public use. It has been used for 
those purposes accordingly, from thence until quite re- 
cently, and a great many deceased persons have been in- 
terred there. Each of the complainants, has near relatives 
whom he has caused to be interred in the cemetery, and 
each is either a member of the defendants congregation, 
or has paid to the defendants the usual burial fee of three 
dollars on having such interments made. The defendants, 


alleging that they have sold the ground, have given notice 
that the bodies interred there must be removed by a fixed 
time, in default of which the defendants will cause them 
to be removed and re-interred in their new cemetery in 
Bushwick, Long Island. The time fixed having elapsed, 
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the defendants have commenced removing the remains of 
the dead, which the bill alieged they have no right to do. 
Italso charged great carelessness, rudeness and miscon- 
duct, in the manner in which the removal was making. 

The defendants on showing cause, read affidavits and 
documents setting forth, that they asa religious corpora- 
tion purchased the ground in question, being two adja- 
cent lots, each twenty-five feet front and rear by about 
seventy-five feet in depth, in April 1824. They own the 
lots in fee, and have used them as a cemetery, but have 
sold no burial plats or vaults therein ; nor has any person 
by any written instrument, acquired any right of inter- 
ment there. That the lots are remote from their church 
and congregation, in a densely populated vicinity, and al- 
together too small for a cemetery. That for the latter 
purpose, they have purchased a tract in Bushwick, and 
their corporation being in debt and greatly embarrassed, 
they were compelled to sell the lots, in order to save their 
church from sale. That in pursuance of the act of April 
11, 1842, respecting cemeteries, and on the written con- 
sent of more than three-fourths of the members of the cor- 
poration, they petitioned the Court of Chancery, and in 
October 1846, obtained an order from the Vice-Chancel- 
lor, authorizing them to sell the lots, according to the pro- 
visions of that act. They have accordingly sold and con- 
veyed them in fee to Jasper Grosvenor, for $6000, have 
received the whole price except $500, and have covenant- 
ed with him to remove the remains of the dead there in- 
terred, within sixty days from October 22, 1846. They 
gave sufficient notice to enable the friends of the latter 
to remove such remains, and were proceeding, in default 
of their assuming the task, with all proper care and con- 
sideration, to transfer such remains to the new cemetery 
in Bushwick. 

E. Norton, for the complainants. We claim—Ist, by 
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purchase of the right to inter, and 2d, by a dedication of 
the cemetery to the public use. 

The privilege of burial, for which the fees were paid, 
was not conditional. It was an absolute right, and the 
use of the ground for the repose of the remains of such 
persons, cannot be discontinued by the defendants. The 
right may be regarded as an irrevocable easement. The 
consent of the corporators to sell, cannot impair such a 
right; and the covenant of the corporation to remove the 
dead, does not affect us. The burial of the dead in these 
lots, gratuitously, was a dedication to the public use as 
a cemetery, and conferred equally the privilege of repose 
for those interred pursuant to such permission. Is there 
to be no such thing as a public burying ground, where 
the remains of the dead may continue undisturbed 7 

W. B. Lawrence, for the defendants. 

The principle of the bill is utterly impracticable; else 
the whole earth will in time be appropriated for the re- 
mains of the dead. The instances of the removal of cem- 
eteries in this city, have been frequent, and they are legal. 

he defendants own this land exclusively. The com- 
plainants have no right whatever in it. An interest in 
land, can only be acquired by deed. (1 R.S. 738, § 137.) 
Yet the bill claims that the mere interment and payment 
of the trifling fee for opening the cemetery, gives a per- 
petual interest in the soil to the deceased or his surviving 
friends. 

The whole subject was eloquently discussed by Lord 
Stowell, in Gilbert vs. Buzzard, 3 Phill. 335, where he de- 
nied the right to be interred in iron coffins. No one has 
any title or interest in the remains of his ancestor. (2 Bl. 
Comm. 429,) 

The decision of the Court on the application and order 
of sale, is conclusive, and the expediency of the sale can- 
not now be reviewed. Dutch Church vs. Mott, 7 Paige; 
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Brick Meeting House case, in 3 Edw. Ch. R. 155. The 
whole proceeding has conformed to the act af 1842, (laws 
of 1842, page 259,) which makes ample provision for the 
protection of both the living and the dead, and subjects 
all persons infringing its provisions, to criminal punish- 
ment. This Court does not interfere to prevent crimes ; 
and besides, the bill is multifarious. (The counsel also 
cited 2 Mann. & Ryl. 333; 1 Greenleat’s Laws of N. Y. 
73.) 

THe Vice-CHANCELLOR. 
ed of the two lots in question in 1824, and converted them 


The defendants became sels- 





to the purpose of a cemetery for their religious society.— 
The complainants have relatives interred there, but no 
one of them has any deed of a vault or a portion of the 
ground, or any title thereto. No such deed or convey- 
ance has been executed to any person. ‘The whole title 
has remained in the corporation. 

The sepulture of friends and relatives, in such a bury- 
ing ground, conters no title or right upon the survivors. 
[fthe latter have any interest in the cemetery, or control 
over its use and disposal, it can only be as corporators in 
the society owning the ground. 

The only protection afforded to the remains of the dead 
interred in a cemetery of this description, is, by the pub- 
lic laws prohibiting their removal, except on the prescribed 
terms; and in astill stronger public opinion. Probably, 
these furnish all the protection which is consistent with 
the exigencies of a large city, the population of which 
increases with marvellous rapidity, and whose wants leave 
but little room for the remains of the dead, in the dense 
and crowded haunts and thoroughfares of the living. 

Where vaults or burying lots, have been conveyed by 
religious corporations, rights of property are conferred 
upon the purchasers. This was the case with the corpo- 
ration of the Brick Presbyterian Church. 3 Edw. Ch. R. 
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155. The right is like that to any other real estate, and 
is as perfect without sepulture, as it is where the grantee 
has used it for that purpose. 

The payment of fees and charges to the corporation or 
its officers, upon interments, gives no title to the land oc- 
cupied by the body interred. It confers the privilege of 
sepulture for such body, in the mode used and permitted 
by the corporation; and the right to have the same re- 
main undisturbed, so long as the cemetery shall continue 
to be used as such, and so long also, if its use continue, 
as such remains shall require for entire decomposition ; 
and also the right, in case the cemetery shall be sold for 
secular purposes, to have such remains removed and prop- 
erly deposited in a new place of sepulture. : 

This, Lam satisfied, is the whole extent of the legal 
rights and privileges conferred by interment, and the pay- 
ment of the customary charges, in the burying grounds of 
our religious corporations. 

In common with other corporations of the same class, 
these defendants were authorized, upon an order obtained 
from the Court of Chancery, to sell any of their real es- 
tate. The statute providing for the incorporation of such 
societies, gives them power, among other things, to regu- 
late the perquisites for the breaking of the ground in their 
cemeteries or church yards, and burying the dead; and 
while it conferred the unrestricted authority to sell all 
their lands, except that it was to be on the order of 
the Court, there was no prohibition or regulation con 
cerning the disposition of the remains of the dead, on a 
sale of their church-yards or burying grounds. It was 
thus left for the Court of Chancery, to exercise all the 
control and restraint, that could by law be imposed upon 
the unnecessary or unseemly alienation of cemeteries. 

In 1842, the legislature imposed farther restraints. The 

VoL. 1x.—No. 26. 
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act in relation to burying grounds, (Laws of 1842, ch. 215, 
p- 259,) provides that no church, or religious corporation 
shall mortgage any burying ground, without the previous 
consent in writing of three-fourths in number of the con- 
gregation or society composing such chureh or corpora- 
tion; and to provide for the case of a sale, it requires the 
like consent, before any dead bodies or human remains 
shall be removed from any burying ground, which shall 
within thre years have been used for that purpose; with 
the intent toconvert the ground to any other purpose.— 
Both sections apply to cases in which compensation has 
been made for interments. 

It is at least a question, whether, since this act, the 
Court of Chancery retains any control over the subject, 
considered merely in reference to the previous use of 
land tor the purpose of burial; on an application for its 
sale or mortgage, where the requisite consent has been 
obtained, 

In this instance, the corporation were seised in fee of 
the lots, and they had parted with no vaults, or other 
rights inconsistent with their exclusive dominion over 
them. On an application to this Court, showing the ne- 
cessity of selling the lots to save their church lots from 
being sold for their debts; that the size of the lots was 
totally inadequate for a cemetery ; and that three-fourths 
of their congregation had consented in due form ; an or- 
der was made authorizing a sale of these premises. The 
defendants have made a sale pursuant to an order, have 
executed a conveyance, and received the price. 

I entertain no doubt that their sale was valid, and that 
they have a perfect legal right to remove the human re- 
mains now interred in the two lots, to their new cemetery 
at Bushwick. 


It is painful and deeply abhorrent to the sensibilities of 
our nature, to have the remains of beloved friends and re- 
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latives disturbed in their last homes, and removed by rude 
and careless hands, to a distant cemetery, not hallowed by 
any of the associations which encirele the consecrated 
ground where we have deposited them in sadness and in 
sorrow. I confess that I have not become so much of a 
philosopher, as to regard the bodies of deceased friends, 
as nothing more nor better than the clods of the valley ; 
and that my sympathies were strongly enlisted in behalf 
of these complainants, vindicating the repose of the bones 
of their kindred. ButI cannot shut my eyes to the clear 
light of the law as applicable to the case. 

The temporary injunction must be dissolved, and the 
order to show cause discharged, with costs to be taxed. 


Orphans Court of Armstrong County. 


BILL FOR THE RECOVERY OF A LEGACY 


ABRAHAM NEAL JOHN TORNY, et al, 


1. Where a deyisor gives a power to luis executors to sell his real estate and 
directs that “the purgesor is to hold the amount of his grandchildren’s shears 
till they cone of age by giving good and sufition security and paiing the intrust 
of these money” the money is a charge on the land in the hands of the purcha- 
ser and a payment to the executor is no detence 

Asamas Boyers died some time in the year 1836, after 
having made his last will and testament, in which are the 
following clauses: “1 give and bequeath unto my chil- 
dren John Byers, Henry Byers, David Byers, Elizabeth 
Neal, Susanna Neal, Fanny Stoop, and Jean Klingensmith, 
my plantation containing one hundred and sixty seven 
acres and allowance, * * * to be equally divided amongst 
them, excepting tow hundred and forty dollars which my 
wife received of her father and put into this plantation.— 
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This money I give and devise unto Catharine Byers, Eliz- 
abeth Neal, Abraham Byers, Susanna Neal, Fanny Stoops, 
Jane Klingensmith, and Simon Byers, which is to be pait 
out of the land after it is sold. [also give and devise un- 
to the aforesaid legatees, their heirs, the aforesaid plan- 
tation to have and to hold forever. The place is to be sold 
at publiek seale when the see cause. And I give and 
bequeath the legacy of Elizabeth Neal, who died, to her 
children Margred Byerly, Abraham Neal, and William 
Neal; Margred Byerly is to have thirty dollars, and Abra- 
ham Neal and William Neal to have all the residue of 
their mother’s legacy forever; but the purgesor of my 
plantation is to hold the amount of this childrens shears 
in my plantation till they come of age, by giving good 
and sufition security and paling the intrust of these mo- 
ney. [also appoint my tow sons, John Byers and Abra- 
ham Byers, to be the executors of this my last will and 
testament; and lastly of all, T apoint, nomaneate, author- 
ise and empower John Byers, the aforesaid executor, to 
sell and convey my real estate.” 

The whole tract of land, devised, had been aliened by 
the executors to John Torny, the defendant, who had ac- 
cepted the conveyance and paid the purchase money, 
without taking any security against the legacies payable 
to the children of Mrs. Neal; and the only question be- 
fore the Court was, whether these legacies were a charge 
on the land in the hands of the purchaser. 

Defendant contended that the executors had full and 
ample power under the will, to sell and convey; and that 
having exercised that power, the land could not be fol- 
lowed into the hands of the purchaser. 

The Opinion of the Court was given by Knox, P. J., as 
follows : 

“Asamas Byers, by his last will and testament, be- 
queathed the proceeds of a tract of land to his children 
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and grandchildren, appointing his sons, John and Abra- 
ham, his executors, and authorizing John to sell and con- 
vey the estate. 

Elizabeth, one of the daughters, was dead prior to the 
making of the will, and her interest was bequeathed to 
her children Margaret Byerly, Abraham Neal, the peti- 
tioner, and William Neal, with the direction that the pur- 
chaser of the plantation was to hold the amount of their 
share in the land until they come of age, by giving good 
and sufficient security, and paying the interest of the 
money. 

John Byers, by virtue of the authority contained in the 
will of his father, sold and conveyed the land to his broth- 
er and co-executor Abraham Beyer, who afterwards sold 
to John Torny—the full purchase money, as appears by 
the answer, having been paid by Abraham to John, and 
by Torny to Abraham, without any reservation as to the 
interest of the minor children of Mrs. Neal. 

The only question in the case for our decision is, wheth- 
er the legacy to this petitioner is, by the will, charged 
upon the land, and of this we have no doubt. Although 
the words used to express the intention of the testator 
are awkward and inapt, yet that it was intended that this 
money should remain in the hands of the purchaser, is 
manifest. He is directed to hold the amount in his hands 
until the children should arrive at the age of 21 years ; 
thereby negativing the idea that it was to be paid by the 
purchaser. It is true, he was required to give good and 
sufficient security for its payment, but upon neglect to 
conform in this respect, it by no means follows that the 
security which the law gives, viz: the land itself, is to be 
withdrawn from the claimant. It was the business of the 
purchaser to see that the provisions of the trust were 
complied with, and if he neglected this, he must resort 
for remedy to his grantor.” 

Decree accordingly. 
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Court of Appeals of Wentuckn. 
BURGIN vs. CHENAULT, e al. S.C. 9 Ben. Monroe's R. 285. 


Appeal from Madison Circuit. 


|. In determining the lines of old surveys, where resort cannot be had to 
marked trees or natural objects, the magnetic variation from the true meridian, 
at the time of making the original surveys, should be ascertained. 

2. The variation of the needle is a matter of fact and not matter of law. 

Judge Breck delivered the opinion of the Court. 

The first and second instructions moved on the part of 
the defendant, are mainly predicated upon the magnetic 
variation of the compass. They virtually ask the Court 
to tell the jury, that in running or ascertaining the dispu- 
ted line, if marked trees or natural objects were not 
found, course and distance were to govern, but that prop- 
er allowance was to be made by them for the variation of 
the needle at the time the survey in this case was made, 
from the true meridian. The Court refused to give the 
instructions, but said to the jury ‘that no allowance was 
to be made for the variation of the needle in said line, that 
the needle only varied from the true meridian for about 
thirty years, and then commenced running back, and that 
it had about time to get to its greatest variation and back 
to the true meridian since the date of Calloway’s original 
survey.” 

There was no error, we think, in overruling the instruc- 
tions asked, but we are not satisfied the Court was right 
in the instruction given. 

The only evidence in the record, in regard to the va- 
riation of the compass, was that of the witness, Crook, 
who appears to have been a surveyor, although not the 
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one who made the survey and connected plat in this case. 
He stated that the variation of the compass since 1785, 
(the date of Calloway’s survey,) from the meridian, would 
be at least one and three-fourth degrees to the east of the 
true meridian. The question is whether it was practica- 
ble for the jury to determine, from this testimony, where 
the line from the agreed corner, calling to run north, 
would run, or what allowance was to be made by them for 
the variation of the needle at the time the survey in this 
case was made, from the true meridian. We think not.— 
The line which should govern, in view of the variation, 
could only be ascertained by an actual survey upon the 
ground, and with more testimony than the record con- 
tains. 

According to the case of Vance vs. Marshall, 3 Bibb, 
150, the original survey of Calloway is to be regarded as 
made according to the magnetic and not the ¢rue meridian. 
In ascertaining, therefore, where the line in question 
should run, the magnetic meridian in 1785 should be as- 
certained, or which would be the same thing, the magnetic 
variation at that time from the true meridian ; and a line 
run according to that variation from the agreed corner at 
A. upon that plat, would be the true line. This is upon 
the supposition, of course, that the line cannot be ascer- 
tained by marked trees or natural objects. 

The proposition of the Court appears to be based upon 
the idea that the original survey of Calloway was made 
according to the true meridian, and that at that time there 
Was no magnetic variation. Whether upon this hypothe- 
sis the needle would have vibrated to its greatest extreme 
of variation and back again to the true meridian, since 
the date of the survey, or in about sixty years, is a ques- 
tion, we think, of fact, and not of judicial cognizance. 
Besides, the material fact upon which the principle is pre- 
dicated, is not established by any thing appearing in the 
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record. It is not shown that the needle was on the true 
meridian in 1785. It is true, if it be assumed that the 
variation is always at a uniform rate, and invariably con- 
tinues up to a given point and never passes it, that the 
needle at any point which might be assumed at a certain 
determinate period, would be at the same point again.— 
But such facts cannot be judicially assumed, nor the de- 
terminate period known. 

Wheretore, the judgment is reversed, and the cause re- 
manded, that a new trial may be had in conformity with 
the principles of this opinion. 

Turner for appellant; Caperton for appellees. 


Supreme Iudicial Court--Mlaine. 


MASON os. MASON. 


Assumpsit will not lie by one tenant in common against another for rents 
I , s 


The parties to this action were tenants in common of 
a parcel of land, of which the defendant was in posses- 
sion. The plaintiff undertook to cut grass upon the 
premises, but was forbidden by the defendant, who cut it 
himself. The plaintiff afterwards brought an action of 
assumpsit (declaring in a count for money had and receiv- 
ed,) for one half of the income of the land. The defend- 
ant objected that assumpsit would not lie by one tenant in 
common against another for the rents and profits of the 
common estate. 

Howard and Shepley, for the plaintiff. 

Fessenden, Deblois and Fessenden and True, for the 
defendant. 

The Court (by Suep.ey, J.) sustained this position, de- 
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nying the position of the plaintiff that an action of account 
would lie, and therefore assumpsit would lie also. An ac- 
tion of account will not lie, at common law, by one tenant 
in common against another, and the statute of Anne, which 
altered the common law, gave the action of account only 
where one tenant in common received more than his just 
share as bailiff. And in England, under this statute, it 
has been decided that the tenant, who takes the income 
merely, is not liable in an action of account ;—he must be 
the bailiff of the other tenant, and, as such, receive more 
than his share. There is no case in which an action of 
assumpsit has been sustained on any different principle, 
and none can be sustained unless money has been actually 
received, or one tenant holds the share of the other as 
bailiff? The case of Munroe v. Luke, (1 Met. 459,) was 
decided on this principle. The defendants, in that case, 
took the whole rents and profits in money. 

Judgment for defendants. 1M. L. Rep. 120. 


faw ffliscellann. 


CONSTITUTION OF KENTUCKY. 


The Convention of this State has just finished its labors 
in remodeling and diberalizing its Constitution. The new 
Constitution was signed by every member of the Conven- 
tion, with the exception of Garrett Davis, whose principal 
objection was to the popular election of Judges : 

‘* Elections are to be held biennially on the first Monday of August, in 
the years 1851, ’53, 55, &c., fur members of Congress, half a Senate, a 
full House of Representatives, &c. At each alternate election a Gover- 
nor, Lieut. Governor, &c., are to be chosen. Judicial elections are to be 
held on the second Monday in May of the same years. Electors are al- 


Ways to vote viva voce, except dumb persons, who may vote by ballot.” 
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A fair and republican representation in the State is ef- 
fectually secured by the following provisions : 

“The State is to be apportioned for the choice of Senators and mem- 
bers by the Legislature of 1850, by that of 1857, and every eighth year 
thereafter. The basis of representation is the number of qualified voters: 
and to secure uniformity and equality of representation, the State is here- 
by laid off into ten districts, whereof each shall receive its full share of re- 
presentation—that is to say, the full number of Senators and Representa- 
tives to which each District is entitled, shall be apportioned among the 
counties of that District, so that no part of the State shall lose a portion 
of its weight in the Legislature by reason of its numerical strength being 
wasted in unrepresented fractions.” 


This provision is novel, so we believe is the following, 
and very good, moreover: 


** Provided, That when it shall appear to the General Assembly that 
any city or town hath a number of qualified voters equal to the ratio then 
fixed, such city or town shall be invested with the privilege of a separate 
representation, in either or both Houses of the General Assembly, which 
shall be retained so long as such city or town shall contain a number of 
qualified voters equal to the ratio which may, from time to time, be fixed 
by law; and thereafter, elections for the county in which such city or 
town is situated shall not be held therein; but such city or town shall not 
be entitled to a separate representation, unless such county, after the 
separation, shall also be entitled to one or more Representatives. That 
whenever a city or town shall be entitled to a separate representation in 
either House of the General Assembly, and by her numbers shall be en- 
titled to more than one Representative, such city or town shall be divided, 
by squares which are contiguous, so as to make the most compact form, 
into Representative Districts, as nearly equal as may be, equal to the num- 
ber of Representatives to which such city or town may be entitled ; and 
one Representative shall be elected from each district. In like manner shal! 
said city or town be divided into Senatorial Districts, when by the appor- 
tionment more than one Senator shall be allotted to such city or town; 
and a Senator shall be elected from each Senatorial District ; but no ward 
or municipal division shall be divided by such division of Senatorial or 
Representative Districts, unless it be necessary to equalize the Elective, 
Senatorial or Representative Districts.” 


The regulations of the Judiciary are thus detailed :— 
A Court of Appeals, to consist of four Judges, chosen 
by the four quarters of the State respectively, and of 
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whom three shall form a quorum, is constituted. The 
Legislature may reduce the Judges to three upon the oc- 
currence of a vacancy. Each Judge is to serve for eight 
years, except three of the four first chosen, who shall 
serve two, four and six years respectively, as shall be de- 
cided by lot. The first Judicial Election is to be holden 
on the second Monday in May, 1851. Judges of Appeals 
must be thirty years old and of eight years’ experience in 
the law. A Clerk of Appeals is to be chosen by the peo- 
ple in 1851, and every eight years thereafter. 

The State is to be divided by the next Legislature into 
twelve Judicial Districts, each electing one Circuit Judge, 
(twelve insteadjof nineteen at present.) A Commonwealth’s 
Attorney and Circuit Court Clerk will be elected at the 
same time with the Circuit Judge. The Circuit Judges 
are all elected for six years. The Legislature may create 
one additional District every four years, but not more than 
four new ones in all until the population of the State shall 
exceed 1,500,000. 

County Courts shall also exist, consisting of a Presid- 
ing Judge and two Associates for each county, elected 
for four years. 

Finally, each county shall be divided by the Legisla- 
ture into suitable Districts, each electing two Justices of 
the Peace, to serve for four years. 


The Slavery Question Again.—The following extract from the speech 
delivered on the 7th March, 1850, in the United States Senate, by the 
Hon. Daniet Wessrer, will shew that the Great Expounder of the 
Constitution disapproves of the doctrines of the majority of the Judges 
of the Supreme Court of the United States, as expressed by Justice Story 
in deciding the case of Prigg vs. Pennsylvania. Mr. Webster’s speech 
had not been delivered at the time our leadingarticle in the present num- 
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ber was written, and we now insert the extract for the purpose of sus- 
taining our own views. Nothing can be plainer than that the Constitu- 
tional command to * deliver up” fugitive slaves imposes an obligation upon 
the States, and that the members of every State Legislature are not only 
authorized to legislate on the subject, but are bound by their oaths of of- 
fice to do so in fulfilment of the Constitution. The extract from Mr. Web- 
ster’s speech follows :— 

‘In that respect, it is my judgment that the South is right and the 
North is wrong. Every member of every Northern Legislature is bound 
by oath to support the Constitution of the United States: and this arti- 
cle of the Constitution, which says to these States they shall deliver up 
fugitives from service, is as binding in honor and conscience as any other 
article. No man fulfils his duty in any Legislature who sets himself to 
find excuses, evasions and escapes, from this Constitutional duty. i have al- 
ways thought that the Constitution addressed itself to the Legislatures of 
the States themselves, or to the States themselves. It says that those 
persons escaping to other States shall be delivered up, and I confess I 
have always been of the opinion that it was an injunction upon the States 
themselves. When it is said that a person escaping into another State, 
and becoming therefore within the jurisdiction of that State, shall be de- 
livered up, it seems to me the import of the passage is, that the State it- 
self, in obedience to the Constitution, shall cause him to be delivered up. 
That is my judgment. I have always entertained it, and I entertain it 
now. But when the subject, some years ago. was before the Supreme 
Court of the United States, the majority of the Judges held that the power 
to cause fugitives from service to be delivered up was a power to be exer- 
cised under the authority of this Government.” 





Fugitive Slaves.—The Judiciary Committee of the House of Repre- 
sentatives of Pennsylvania, through their Chairman, Hon. James M. 
Porter, on the 7th March, 1850, unanimously reported in favor of re- 
pealing such portions of the act of 3rd March, 1847 as_ prohibited State 
officers from taking jurisdiction under the act of Congress of 1793, rela- 
tive to the surrender of fugitive slaves. The Committee speak of the 
decision in Prigg vs. Penn’a., and state that the act of 1847 was passed 
The report 


“ afte r that decision and most prob thly an consequence of it. 
is a learned and able one, and the influence it may have in the Legislature 
and elsewhere may be inferred from the names of the Committee who 
gave it their unanimous approbation. The names of these distinguished 
and patriotic gentlemen are Hon. James M. Porter, Aveusrus K. 
Cornyn, Hon. Joun N. Conyneuam, Joun B. Packer, Daniew M. 
Smyser, Craig Bippie, Joun S. Rury, Harrison P. Larrp, and 


Guennt W. Scorrevp. 
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“ Judicial Encroachment.’’—In an able article under this head, in the 
March number of the Democratic Review, complaint 1s made against the 
United States’ Courts, who are charged with encroaching upon the Com- 
mon Law Courts, and upon the trial by jury, by means of an unauthor- 
ized extension of the Admiralty Jurisdiction. The writer of that article 
does not, of course, impugn the motives of the distinguished Judges of 
the Federal Courts ; but he boldly charges “ that the course and current 
of the decisions of the Federal Judiciary have been, from the beginning, tend- 
ing to deprive parties coming before them of the TRIAL BY suRY ; that the 
Courts of the United States have, iN THE FACE OF POSITIVE PROVISIONS, 
and IN VIOLATION OF THE INTENTIONS OF THE PEOPLE, USURPED 
the decision of questions which were not for them to decide.” 

We have an earnest desire to preserve to the Supreme Court of the 
United States the respect and confidence of the people. Our wish is 
equally strong to preserve to the States and to the people all the rights 
of sovereignty which they have not granted to the General Government. 
These objects are only attainable by carefully confining the court within 
the limits of its jurisdiction, as established by the Federal Constitution. 





Professional Ethics.—In 2 American Law Journal, p. 381, we express- 
edan opinion, from the evidence then before us, that the charge against 
Counsellor Philips, which imputed to him the offence of “ defending 
Courvoisier, by attempting to show, after the prisoner had confessed his 
guiltto Mr. Philips, that the crime was committed by others, was dis- 
proved. It was not our intention, at the time, to endorse the profession- 
al conductof Mr. Philips, in defending a prisoner after he had confessed 
his guiltto his Counsel, but merely to give him the benefit of an acquittal 
of the aggravated crime of attempting to throw the suspicion of guilt upon 
parties known by himself to have been entirely innocent. The examina- 
tion of the subject, which has recently been made in England by editors 
and others who have taken a part in the discussion, leaves great reason to 
believe that we were mistaken in the opinion we expressed in favor of 
Mr. Philips, limited and cautious as it was. His friends now take de- 
fence for him under Lord Brougham’s celebrated rule of professional 
morality that the advocate * should feel no other duties, obey no other 
culls than those which attend him in the capacity of the advocate.” In 1 
American Law Journal 307, Judge Lewis, in deciding the case of Mish- 
ler & Hertzler vs. Baumgardner, pronounced Lord Brougham’s rule 
“unsound in professional morality." We regret to perceive that our 


brethren in England should entertain any difference of opinion upon the 


question whether a Counsellor can, consistently with sound morals, attempt 
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to procure the acquittal of one who has, in sane mind, voluntarily confess- 
ed his guilt to his advocate. There is but one rule of morality for law- 
yersand laymen. No man has a right to expect an advocate to offend 
his God and disgrace the profession by an effort to defeat truth and jus- 
tice. And no advocate, with a knowledge of his client’s guilt, can so limit 
his exertions as to be * faithful to his client,” and at the same time to be 


true to the spirit of his obligation to * use no falsehood.” 


ELECTION OF JUDGES IN PENNSYLVANIA. 


The amendment to the Constitution, providing for the election of Judges by 
the People, finally passed the House of Representatives, on Thursday, March 
14, 1850, by a vote of 92 to 3! It had prey iously passed the Senate, and now 
the amendment only requires to be ratified by the People, to becom» a part of 
the Constitution of the State. That it will receive the approbation of the 


People, by a very large majority, there is no doubt. 


New Publications. 


A TREATISE oN Crimes AND Mtsvemeanors. By Sir William Oldnall 
Russell, Knt., late Chief Justice of Bengal. By Charles Sprengel 
Greaves, Esq., of Lincoln’s Inn and the Inner Temple, Barrister at 
Law, and a Magistrate for the County of Stafford. Sixth American 
from the third London edition, with the Notes and References con- 
tained in the former American editions by Daniel Davis and Theron 
Metcalf, Esqrs. And with additional Notes and References, by 
George Sharswood. In two volumes. Philadelphia: T. & J. W. 
Johnson, Law- Booksellers, No. 197 Chesnut street. 1850. 


The demand for a new edition of this work attests the professional es- 
timation in which it is held. Of late years we have had many Treatises, 
American and English, on the simple but fruitful law of Criminal Juris- 
prudence. But notwithstanding all these, one of the most voluminous 
works still holds its original place, and is still read, studied, and _ relied 
upon by the Bar. ‘The work itself is as complete and accurate a digest 
and collection of the law upon the several branches of which it professes 
to treat as is practicable. The professional reader will here find every 
thing that he can wish; the earliest cases, decisions and text writers have 
been diligently searched, collected and digested ; the very fountains and 
sources of the crown law have bees sought out, and may here be found. 
The modern English and American decisions are also placed either in 
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the text or the notes, with much care and a reasonable degree of fulness. 
The learned editor has departed from the practice of omitting portions of 
a foreign book on the ground of the inapplicability of the chapters to the 
law of this country. All the chapters heretofore omitted have now been 
reprinted in full, and the work fairly and entirely given to the profession 
as it came from the hands of its learned and distinguished author, enrich- 
ed by the learned, accurate and useful notes of Mr. Justice Sharswood. 


A Syvucasos of the Law of Land Office Titles in Pennsylvania. By 
Joel Jones. Philadelphia: Published by Henry Perkins, 22 South 
Fourth street. 1850. 


This succinct little compend is the work of the Hon. Joel Jones, who 
for some years presided over the District Court of the city of Philadel- 
phia, where his urbanity and professional learning were highly satisfacto- 
ry to the members of that Bar. He is now Mayor of the city of Phila- 
delphia, and amid all his varied and constant avocations in that responsible 
and harrassing office, has found time, with the true love of the thorough 
bred lawyer, to prepare this work on a somewhat complicated if not intri- 
cate branch of legal learning in this Commonwealth. He tells us in his 
preface that * This work is a mere initiatory compend of the most impor- 
tant principles of the Law of Land Office Titles in Pennsylvania, design- 
ed chiefly for the use of students, and adapted to their wants. It was 
not the design of the author to treat any branch of the subject at length, 
but to give an abridged yet accurate expression of the principal acts of 
Assembly and decisions of the Courts relating to the subject. 

A considerable part of the matter was delivered in a course of Lectures 
a few years ago, before the Law Academy of Philadelphia. 1n preparing 
it for the press, the form has been somewhat changed—some of the topics 
treated more at length, and a few added. Those who are well versed in 
this branch of the law will observe, no doubt, some omissions ; but the 
design of the author will be attained, ifthe way of the student to explore 
the sources of this branch of the law is made plain and easy. 

The Law of our Land Office Titles does not form a part of the course 
of study usually preseribed for admission to the Bar. Yet it is neither 
abstruse nor difficult ; and if it were, it should not be overlooked by those 
who aspire to a scientific, systematic, and thorough knowledge of the 
laws of the Commonwealth.” 

The subject of land law, always an interesting one, has attracted con- 
siderable attention in our State. In 1810 the late Charles Smith, Esq., 


prepared a note embracing a history of land titles up to that time. (2 
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Smith Laws p. 105, 307.) This was printed under the authority of the 
Legislature. This note contained a collection of most valuable materials; 
the industry and research of the learned editor having brought to light 
many important documents and facts that had lain buried in the archives 
of the Land Office, almost useless to those of the public who were inter- 
ested in the study or use of our system of land laws. It also presented 
for the first time the manuscript notes of the late Judge Yeates of the de- 
cisions of the Supreme Court of this State on that subject, which have 
been always esteemed of high value, from the eminent abilities of that 
learned Judge, and his special acquaintance with the course of land laws 
before the revolution as well as after; and which, with others, have been 
since published in his Reports. To the learned and accurate note of 
Mr. Smith, every one who has to deal with our land laws must become 
indebted ; nor can any one expect to attain an acquaintance with them, 
without the careful study of it. In 1838, the Hon. Thomas Sergeant pre- 
pared a View of the Land Laws of Pennsylvania. This was an effort to 
supply the deficiency and fillup the void which thirty years of legislation 
and adjudication had made, during which time disputed points had been 
settled and much light had been thrown on the doctrines of the land law 
by the learning and diligence of both the Bench and the Bar. The Trea- 
tise of the learned Judge has always been esteemed by the profession. 

Within the year last past the Hon. Charles Huston, late a Justice of 
the Supreme Court of the State, as the last act of along and useful life, 
has given to the profession his Essay on the History and Nature of Orig- 
inal Titles to Land in the Province and State of Pennsylvania, published 
at Philadelphia by the Messrs. Johnson, a book containing many valua! le 
documents and much and varied learning on the subject of the land laws, 
and to which the diligent student will hereafter resort as a store house of 
erudition. Within a few monthsafter its publication the venerable Judge 
passed to his grave. 

And now, in 1350, yet another and a third judge, “a living oracle of 
the law of the land whose knowledge is derived from experience and 
study from the viginti annorum lucubrationes which Fortescue mentions” 
gives to his professional brethren a Syllabus of the Law of Land Office 
Titles in Pennsylvania, a book which will be studied with satisfaction both 
by the student and the practitioner, and which will guide the one and in- 


form the other. 











